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Nepal’s Organ Trail: How Traffickers Steal
Kidneys

July 15, 2015
Sugam Pokharel

Kathmandu, Nepal (CNN)
On the streets of Kathmandu, the sight of people begging for kidney treatment has
become common.

The capital of Nepal is no different from many places in the world where aging
populations, poor diets and no health insurance systems mean increased organ
disease.

The organ in highest demand is the kidney and black market traffickers are
meeting that demand. Up to 7,000 kidneys are
obtained illegally every year, according to a report
by Global Financial Integrity.

Organ trafficking is an illegal, yet thriving
trade around the globe.

That same report shows the illegal organ
trade generates profits between $514 million to
$1 billion a year...

IS z e

Two brothers who were duped by
kidney traffickers show their scars

Nepal’s ’kidney bank’
We traveled to Kavre, a tiny district close to Kathmandu, and what activists and
authorities say is a ground zero for the black market organ trade in Nepal.

Here, kidney trafficking rackets — well organized and well funded — dupe the poor
and uneducated into giving away a piece of themselves.

The district has developed an unfortunate reputation as the “kidney bank of
Nepal.”

For more than 20 years, activists say, people from villages in Kavre have been
the primary source of kidneys for sick and desperate patients throughout Nepal. But
now the numbers are being tracked.

In the last five years more than 300 people have been reported to be victims of
kidney traffickers in this district alone, according to Forum for Protection of People’s
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Rights, a Kathmandu-based non-profit human rights organization. Some activists say
the number is much higher.

“Social stigma and threats from traffickers keep many victims from coming
forward,” said Rajendra Ghimire, a human rights lawyer, and director of Forum for
Protection of People’s Rights.

'The meat will grow back’
Nawaraj Pariyar is one of the many victims of kidney traffickers.

Like many in Kavre, Pariyar makes a living from selling cattle milk and doing
seasonal labor jobs on nearby farms. Poor and uneducated, all he has is two cows,
a house and a tiny plot of land.

Pariyar used to visit Kathmandu to find construction work. He was on a site in
2000 when the foreman approached him with a dubious offer: if he let doctors cut
out a “hunk of meat” from his body, he would be given 30 lakhs — about $30,000.
What he wasn'’t told: the piece of “meat” was actually his kidney.

“The foreman told me that the meat will grow back,” Pariyar said.

“Then | thought, ’'If the meat will regrow again, and | get about $30,000, why
not?"”

“What if | die?” Pariyar remembers asking the foreman.

The foreman assured Pariyar that nothing would happen. He was given good food
and clothes, and was even taken to see a movie.

Then he was escorted to a hospital in Chennai, a southern state of India.
Traffickers assigned a fake name to Pariyar and told the hospital he was a relative
of the recipient. The traffickers, Pariyar says, had all the fake documents ready to
prove his false identity.

“At the hospital, the doctor asked me if the recipient was my sister. | was told by
the traffickers to say yes. So | did,” Pariyar said.

“I heard them repeatedly saying 'kidney’. But | had no idea what 'kidney’ meant.
| only knew Mirgaula (the Nepali term for kidney.)

“Since | didn’t know the local language, | couldn’t understand any conversation
between the trafficker and the hospital staff.”

Pariyar was discharged and sent home with about 20,000 Nepali rupees — less
than one percent of the agreed amount — and a promise he would have the rest
shortly.

He never received any more money and never found the trafficker.

“After | came back to Nepal, | had a doubt. So, | went to the doctor. That's when
| found out | am missing a kidney,” Pariyar said.

Pariyar is now sick and getting worse by the day. He has a urinary problem and
constant severe back pain.

But he cannot afford a trip to the doctor and is afraid he will die. “If | die | can
only hope for the government to take care of my two children. | don’t know if | will die
today or tomorrow. I’'m just counting my days,” Pariyar said.
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Pariyar’s experience is one of many similar stories we heard in Kavre.

Understanding the economic situation in this district is the key to understanding
why so many people here easily fall prey to kidney traffickers.

There are hardly any other economic opportunities other than subsistence farm-
ing and rearing livestock. One bad harvest or a big medical bill can easily ruin families.

“The main reason is poverty and lack of awareness. It is very easy for the traf-
fickers to brainwash the villagers. Also, the villages in Kavre are close to the capital
and are easily accessible,” Ghimire said...

The attention to this problem is growing in Kavre. Kidney trafficking stories are
making headlines on the local and national hewspapers.

But for victims like Pariyar and others, the media attention is too late.

Copyright © edition.cnn.com
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Why is it Forbidden to Steal a Kidney?

he crime of organ trafficking has a storied history — including both truth

and fiction. Already in 1994, the organization Human Rights Watch pub-
lished a report confirming allegations that the Chinese government killed
political dissidents for the purpose of harvesting their organs for the benefit
of patients in need of transplants. Since then, urban legends have abounded of
nefarious conspiracies to steal organs. In 1997, for example, rumors circulated
that a crime gang in New Orleans was planning to drug visitors to the city’s
annual Mardi Gras festivities in order to steal their kidneys — a rumor that
had no basis in reality. However, while many of the stories that have made their
rounds were discovered to be hoaxes, credible investigative reports have been
published drawing attention to the unfortunate phenomenon of illicit organ traf-
ficking. In 2012, the British newspaper The Guardian reported that worldwide,
an organ is sold illegally every hour.! More recently, in the summer of 2015,
CNN featured on its webpage an investigative report about organ trafficking in
Nepal, with fraudsters luring desperate, illiterate peasants into agreeing to have
a kidney removed for a handsome amount of money, only a small fraction of
which is actually paid.?

Law of Necessity

While we intuitively and rightly react to such schemes with revulsion and
contempt, the question arises, from a technical, halachic viewpoint, as to why
illegal organ trafficking would be forbidden. A fundamental halachic principle
establishes that the concern for saving a human life overrides virtually all Torah
precepts, the only exceptions being the prohibitions of idolatry, murder and
sexual immorality. Seemingly, then, prohibitions such as theft, inflicting bodily
harm and other criminal activities should be waived when this is needed for a
life-saving purpose. It would thus stand to reason, at first glance, that when a
kidney patient’s life is at stake, strict ethical violations such as theft, fraud and
even unwanted organ removal would be allowed. Clearly, however, the prospect
of taking advantage of the needy by promising them money for a kidney, not

1. “Illegal Kidney Trade Booms as New Organ is ‘Sold Every Hour?” The Guardian, May
27, 2012.
2. See media article above.
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240 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

to mention forcefully removing a kidney, as a halachically-sanctioned means of
saving a life seems morally unthinkable.

This tension between legal flexibility under dire circumstances and the need
to maintain law and order parallels the unresolved question regarding the “law
of necessity, which exempts or exculpates offenders who committed crimes
due to an emergency situation. A classic case would be a driver exceeding the
speed limit or driving through a red light to bring a patient to the emergency
room. New York State, for example, states that an action which would normally
constitute a criminal offense is considered legally justifiable if “such conduct
is necessary as an emergency measure to avoid an imminent public or private
injury which is about to occur by reason of a situation occasioned or developed
through no fault of the actor, and which is of such gravity that, according to
ordinary standards of intelligence and morality, the desirability and urgency
of avoiding such injury clearly outweigh the desirability of avoiding the injury
sought to be prevented by the statute defining the offense in issue”

Interestingly, the law of necessity was not always recognized in English law
as a legitimate legal defense. In 1975, Lord Alfred Denning ruled that a driver of
a fire engine would be punishable for running through a red light even if he saw
a man by a window in a burning house down the block crying desperately for
help. Four years earlier, Lord Denning rejected the law of necessity as a defense
for people who desperately needed housing and entered empty homes owned
by the local authority. He explained, “...if hunger was once allowed to be an
excuse for stealing, it would open a door through which all kinds of lawlessness
and disorder would pass... If homelessness were once admitted as a defense to
trespass, no one’s house could be safe. Necessity would open a door which no
man could shut. It would not only be those in extreme need who would enter.
There would be others who would imagine that they were in need, or would
invent a need, so as to gain entry.

Halacha, of course, recognizes the law of necessity and thus permits Torah
violations for the purpose of saving lives. Far less clear, however, is how halacha
balances this intuitively just legal provision with the need to avoid “lawlessness
and disorder.” In other words, what are the limits on the degree of “lawlessness”
permitted in situations of mortal danger? Which crimes would be allowed for
the purpose of saving a life, and which crimes must be avoided even at the
expense of human life?

Destroying Property to Save One’s Life

The Gemara in Maseches Bava Kama (60b) addresses this question in the con-
text of the story told of King David, who was threatened by Philistine soldiers



WHY IS IT FORBIDDEN TO STEAL A KIDNEY? 241

hiding in a barley field. David posed the question of whether it was permissible
to set the field ablaze in order to protect himself, and the answer was given that
this was allowed only because of his royal authority, which permits blazing a trail
when necessary. Ordinarily, however, y7an na mxy ¢n% mor — it is forbidden
for a person to save himself by destroying somebody else’s property.

Rashi, as many Acharonim noted,* appears to follow the straightforward
reading of the Gemara, according to which halacha requires one to surrender
his life rather than destroy property that belongs to another person. Rashi writes,
RNYY1 WIRY RMOR RYR — it is prohibited for people other than kings to destroy
property for a life-saving purpose.

Tosfos and the Rosh, however, explain the Gemara differently, claiming that
it is unquestionably permissible to cause somebody a financial loss for a life-
saving purpose, and the Gemara speaks only of the requirement to compensate
the property owner afterward. According to this view, as the Tosfos Ha-Rosh
explains, the question posed by King David was whether he was permitted to
set the field ablaze without any intention to repay the owner, or whether he
needed to commit to repay. He was certain that halacha allowed him to destroy
the field, but he wondered whether he needed to destroy the property with the
intention of fully compensating the owner. This view of Tosfos and the Rosh is
supported by the parallel account in the Talmud Yerushalmi (Sanhedrin 2:5),
which states explicitly that King David’s question related only to the responsibil-
ity to compensate the owner for the damage.*

The Tur (C.M. 359) follows the position of his father, the Rosh, and writes
that one may seize another person’s property in order to save his life, and the
Shulchan Aruch (C.M. 359:4) rules accordingly.

Interestingly, Rav Moshe Feinstein, in Iggeros Moshe (Y.D. 1:214) dismisses
the conventional understanding of Rashi’s view, according to which seizing
or destroying another’s property is forbidden even for a life-saving purpose.
Rav Moshe insists that such a position is untenable, in light of the universally
accepted axiom permitting all Torah violations for the sake of preserving human
life, except for only the three cardinal sins of murder, idolatry and sexual immo-
rality. In Rav Moshe’s view, Rashi understood that the ambushed Philistines
posed only a very slight risk to King David’s life, and thus it would have been
forbidden to destroy the field if not for the special privileges granted to kings.
Alternatively, Rav Moshe suggests, King David perhaps trusted with full con-
fidence that God would save him, and thus it was not vitally necessary to burn

3. See Rav Yehuda Rosanes, Parshas Derachim, 19; Rav Yaakov Ettlinger, Binyan Tziyon,
167.
4. DNT I TARY 1YY RVYWA.
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down the field. If so, the Gemara’s discussion relates to King David’s unique
circumstances, and does not establish any kind of precedent that can inform
normative halachic practice.

Likewise, Rav Asher Weiss (Minchas Asher, Vayikra, 50) outright rejected
the possibility that halacha would forbid theft or property damage for the sake
of saving one’s life. He contended that according to Rashi’s understanding, King
David had other options available for averting the threat posed by the Philistines,
such as stationing guards around the site or erecting a makeshift fence. The
question he posed was whether or not he was required to pursue those other
options, just as halacha requires avoiding Torah violations to whatever extent
possible in situations of life-threatening danger. One might have thought that
utilizing somebody’s property to save a life does not constitute formal, halachic
“theft” at all, and thus it would be allowed even when one has other options.
The conclusion, however, was that theft resembles other Torah prohibitions in
this regard, and must be avoided even in situations of life-threatening danger
unless one sees no other options for rescuing his life.

Surrendering One’s Life to Avoid Theft

The precise opposite view is taken by Rav Yaakov Ettlinger, in a series of responsa
published in his Binyan Tziyon (1:167-171). Rav Ettlinger discusses Rashi’s view
at length, and insists that the straightforward reading of the Gemara supports
the position that the concern for human life does not override the prohibition
against theft. He proceeds to demonstrate on the basis of other Talmudic pas-
sages that this issue is subject to a debate among the Tannaim. One such source
is the story told in Maseches Yoma (83b) of Rabbi Yehuda, who forcefully seized
food from a shepherd when he desperately needed food due to a dire medi-
cal condition. Rabbi Yossi, who had accompanied Rabbi Yehuda during this
incident, expressed disapproval of Rabbi Yehuda’s action. Rav Ettlinger under-
stands from this account that the question of whether the concern for human
life permits theft is subject to a debate between Rabbi Yehuda and Rabbi Yossi.
Rashi followed Rabbi Yossi’s stringent ruling, Rav Ettlinger suggests, because the
Gemara elsewhere (Eiruvin 46b) establishes that halacha sides with Rabbi Yossi
in his debates with Rabbi Yehuda.

Rav Ettlinger goes even further, qualifying the lenient ruling of the Shulchan
Aruch. He notes that the Shulchan Aruch permits stealing or destroying property
to save one’s life only if he intends to compensate the property’s owner:

9Y ROR 1NP? ROV IX WA RNV 1T 171°aN DR YINH IX MIN N0 RN IPOR
.0YvY Ny
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Even if one is in mortal danger and must steal from his fellow in order
to save his life, he must take it only with the intent to repay.

The implication is that if one has no intention to repay, or if he knows that he will
be unable to repay, then he must surrender his life to avoid stealing or damag-
ing property. Rav Ettlinger thus asserts that Tosfos and the Rosh fundamentally
agree with Rashi, that one may not steal to save a life. However, they maintain
that if one seizes or destroys property with the intention of repaying, the tem-
porary loss of property does not qualify as “theft” that overrides the concern for
human life, and it is thus permissible.

On the basis of this inference, Rav Ettlinger ruled that it is forbidden to per-
form an autopsy for a life-saving purpose, such as to study the effects of a fatal
illness on a deceased patient’s body in order to determine how to effectively treat
another patient stricken with the same illness. Since one cannot ever “repay” a
deceased person for the dishonor of opening his corpse, this is forbidden even
at the expense of human life.

Rav Ettlinger’s ruling gives rise to the question of why theft or property
damage differs from other Torah violations which are overridden by the concern
for human life. If we routinely permit patients, caregivers, ambulance drivers
and physicians to violate Shabbos — a prohibition that ordinarily constitutes a
capital offense — why would we tell a patient that he must die rather than steal
medication?

Rav Ettlinger himself addresses this question (in siman 171), and explains
that God relieves us of our duties to Him for the sake of saving a life, but not of
our elementary responsibilities to our fellow man. One of the sources establish-
ing the rule of way mpa, which allows violating the Torah to save a life, is the
verse in Sefer Vayikra (18:5), DN m DR DMR NYY? TWR Y0AVN NRIIMPN NR DNV
— “You shall observe My statutes and My laws which a person shall perform and
live by them.” The Gemara (Yorma 85b) famously comments that the purpose of
God’s laws is that ona »m — we should live, and not lose our lives. Rav Ettlinger
notes, however, that this rule is said only in regard to >vawn nxy >mpin — “My
statutes and My laws” — our obligations to the Almighty, but not our obligations
to other people. These laws are not subject to the condition of ona>m, and must
be observed even at the risk of oness life.

A different approach is taken by Rav Shlomo Kluger, in Ha-Elef Lecha
Shlomo (Y.D. 200), where he considers the possibility that theft is forbidden
even for the sake of saving a life (though he leaves this issue unresolved). Rav
Kluger notes a different reason mentioned by the Gemara for the rule of waympa,
namely, the rationale of n131 MN2w MWW 13 NNR NV PYY Y5 — “Desecrate one
Shabbos on his behalf so he can observe many Shabbosos.” God prefers that the
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Torah’s laws be temporarily suspended, and His honor thereby compromised,
so that the endangered individual can be saved and thereby continue living,
performing mitzvos, and bringing honor to the Almighty. But when it comes to
interpersonal offenses, it does not help the victim that the endangered person
survives and continues living a life of Torah devotion. For the Almighty, it is
worth compromising His honor for a brief period for the benefit, so-to-speak,
of a lifetime of religious observance, but for people, there is no such calculus.
Therefore, interpersonal offenses that cannot be reversed through monetary
compensation are not allowed even for the sake of preserving life.

Rav Ettlinger also alludes to a different explanation. In his first responsum on
the subject (167), he addresses a question posed by many writers, regarding the
source of the requirement to surrender one’s life to avoid murder. The Gemara
(Yoma 82b) cites Rava’s famous axiom, *00 pmo 777 ®n77 1t ok — “Why do
you think that your blood is redder?” The reason why murder is forbidden even
at the expense of one’s life, Rava explains, is because nobody can ever assume
that his life is more valuable than any other personss life. Seemingly, the need for
such a rationale to forbid murder to preserve one’s life proves that other inter-
personal offenses are suspended for the sake of human life. After all, if even theft
is forbidden for life-saving purposes, then clearly this is true of murder, as well.
Rava’s remark seems to suggest that murder is unique, as all other interpersonal
offenses, like virtually all Torah laws, are suspended when human life is at risk.
Rav Ettlinger responds, yan wa1 nn X7 nxp Rowip X117 1Y v, This seems to
mean that Rava’s remark regarding murder in truth applies even to theft. A
persons material assets are part of his “soul,” in that they sustain his life. Seizing
somebody’s property is, to some degree, akin to taking part of his “life,” and thus
the rationale of >av po 777 ®NTT TN RN establishes that both murder and theft
are forbidden even in the face of life-threatening danger.> (Rav Ettlinger also
offers a second answer, suggesting that Rava’s rationale is necessary to establish
that one may not volunteer to surrender his life for the sake of rescuing his
fellow. The principle of »av pmo 777 ®NTT TN *RN expresses that one may not kill
to save his life even if the other fellow is prepared to be killed for this purpose.®)

5. The Maharsham (5:54) advances this theory in presenting the view that although one
may steal to save his life, especially pious people are entitled to surrender their lives to
avoid theft. He writes that stealing is a degree of “murder;” in that it diminishes from the
victim’s sustenance, and thus the rule of woy mpa does not apply to theft just as it does
not apply to murder.

6. We might also suggest a different answer to this question, distinguishing between cases
where one’s life is endangered by another person, who forces him to commit a trans-
gression at the threat of death, and cases where one needs to commit a violation to save
himself from an illness or some similar situation. When a person commits a violation
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Numerous other poskim, however, disagree with this ruling. As mentioned
earlier, Rav Moshe Feinstein and Rav Asher Weiss claimed that even Rashi
accepts the view permitting seizing another person’s property to save ones life.
Likewise, the Maharsham (5:54) rules explicitly that a person dying of starva-
tion may steal food even though he will be unable to repay the owner.” This is
also the position taken by Rav Yehuda Ayash, in his Beis Yehuda (Y.D. 47). The
Maharsham explains that when the Shulchan Aruch forbids seizing somebody’s
property for a life-saving purpose without the intention of repaying, it refers
only to one who has the means of repaying afterward but from the outset refuses
to do so. If, however, one is in a situation where he needs to steal to save his
life and does not have the means of repaying, he is allowed to steal, in direct
contradistinction to Rav Ettlinger’s position.®

under coercion, we can legally divorce the action from the individual, such that the
offense is not attributable to him at all. He is not merely exempt from culpability, but
rather altogether dissociated from the act. (The basis for such a theory is the Rambam’s
famous ruling in Hilchos Yesodei Ha-Torah 5:4 that one who violates one of the three
cardinal sins due to religious coercion is not liable to punishment, despite the fact that
he was obligated to surrender his life to avoid the transgression. This contrasts with the
Rambam’s ruling in Hilchos Yesodei Ha-Torah 5:6, where the Rambam rules that one is
liable to punishment if he violated one of the three cardinal sins in order to heal himself.)
Therefore, one might have considered permitting murder when it is performed under
duress, since such an act does not legally constitute a formal act of murder. The rationale
of mm »xn instructs that killing must be avoided even in situations of coercion, given
our inability to consider one person’s life more valuable that another person’s. For this
reason, Rava found it necessary to resort to the argument of mrn »xn, as one might have
otherwise assumed that a person being forced to kill by an oppressor would be allowed
to kill to save his life.

7. However, as mentioned in note 5, the Maharsham allows surrendering one’s life to avoid
theft as a measure of special piety.

8. It is worth reflecting on the broader implications of this discussion. The fact that a
recognized halachic authority ruled as a matter of practical halacha that one may not
commit an interpersonal offense even for the sake of saving his life underscores the
primary importance that Judaism accords to the Torah’s code of interpersonal conduct,
which exceeds that of other fundamental components of Jewish life such as Shabbos and
kashrus. The all-too-common phenomenon of ostensibly observant Jews who meticu-
lously follow ritualistic halacha but allow themselves to lie, cheat, steal, gossip and offend
people is unfortunate not only because of the defamation it causes to the Jewish people
and the Jewish faith, but also because it reflects a grotesquely distorted perception of
how God wants us to live. Our interpersonal obligations form the basis and foundation
upon which our ritual obligations rest, and thus, according to one view, compromising
ethics and integrity is no less severe a breach than idolatry, as it undermines the core
essence of the Jewish religion.
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Inflicting Bodily Harm to Save a Life

Both these positions give rise to difficult questions. According to the view of the
Maharsham, that halacha allows stealing for the sake of saving a life, we must ask
whether this would apply also to inflicting bodily harm. It hardly seems plausible,
for example, that if the only eligible kidney donor for a certain patient refuses to
donate his kidney, the patient (or anybody else) is permitted to drug the person
and remove the kidney against his will. Even if this could be done in a manner
that guarantees no danger to his life, we would intuitively recoil at such a pos-
sibility. Indeed, while there is some discussion among the poskim as to whether
one is required to subject himself to bodily harm for the sake of saving another
persons life,® it seems clear that one may not cause another person bodily harm
against his will to save a life. The question, then, arises, if the principle of wa mpa
applies to interpersonal offenses, then why would we not allow inflicting non-
life-threatening bodily harm to save a life? While we certainly understand that
one may not endanger somebody’s life to save another person’s life, why would
it not be permissible to inflict physical harm that does not endanger the victim’s
life when this is necessary to save another person? Seemingly, this intuitive law
is acceptable only if we accept Rav Ettlinger’s premise that one may steal for a
life-saving purpose only if he is able and willing to repay. Bodily harm can never
be fully compensated, and so understandably, according to Rav Ettlinger, one
may not save his life by physically injuring another person. According to the
other poskim, however, this intuition seems difficult to defend.

On the other hand, Rav Ettlinger’s position also appears to suffer from a
significant flaw, one which is reflected in a comment made by a different scholar,
some five centuries earlier. The Rashba, in one of his responsa (4:17), advances a
simple logical argument to prove the permissibility of stealing to save oness life.
If a dehydrated desert traveler on the brink of death suddenly meets another
traveler with water to spare, the second traveler would be halachically required
to share his water with the first to save his life, as mandated by the Torah prohibi-
tion of 7v1 07 %Y TmYn XY — “Do not stand idly by your fellow’s blood” (Vayikra
19:16). As the Gemara (Sanhedrin 73a) notes, this verse introduces the obligation
to rescue one’s fellow from life-threatening danger, an obligation which applies
even when this entails financial sacrifice. In light of this obligation, one would
certainly be required to share his water with somebody dying of dehydration.
In fact, according to the view of Ben Petura — which is not accepted as halacha
— even if one has only enough water to sustain his own life, he must share his
small remaining portion of water with his fellow traveler (Bava Metzia 62a).

9. For a summary of the various opinions, see Nishmas Avraham, vol. 2, pp- 112-113.
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It is inconceivable, the Rashba contends, that one would be required to share
his water with a dying wayfarer, but if that dying wayfarer sees somebody’s
water and the owner is not present, he would be forbidden from taking it. The
dehydrated traveler is not stealing water at all; rather, he takes that which the
Torah commands his fellow to give him. How could this possibly be forbidden?

We might sharpen the Rashba’s argument in light of the Gemara’s discussion
in Maseches Kiddushin (8b) concerning the possibility of effecting kiddushin
(betrothal) by saving a womanss life. The case addressed by the Gemara is where
a dangerous dog runs after a woman, and a man throws food at the dog to rescue
her. The question becomes whether the man could betroth the woman with
the value of the favor he performs at that moment. The Gemara dismisses this
possibility, noting, “She can say to him: “You are obligated by the Torah to save
me!” In other words, this method of betrothal is ineffective because the man
gives the woman something she already deserved by force of Torah law. As the
man was in a position to feed the dog and thereby rescue the woman, Torah
law required doing so, despite the financial expense entailed. The money and
effort he expended was already hers, in a sense, and thus he did not give her any-
thing of value for the purpose of betrothal. The Gemara’s ruling would certainly
suggest that life-saving assistance is something that is owed to an endangered
individual by somebody capable of helping him. As such, as the Rashba argued,
it seems difficult to imagine that the individual would be forbidden from seizing
the means of assistance on his own accord.

This anomaly noted by the Rashba seems to be a fatal flaw in Rav Ettlinger’s
position. In his view, a pauper dying of starvation may not steal food if he would
be unable to repay — even though the person from whom he wishes to steal is
obligated by Torah law to feed him.

We might therefore suggest a third, more nuanced, position.' Namely, Rav
Ettlinger is fundamentally correct, that interpersonal offenses are not overrid-
den by the concern for human life, and the Maharsham is also correct that it
is permissible for one to steal to save his life. The reason one may take another
persons property to save his life — even if he will be unable to repay — is
because that other person bears the obligation to save him and even to spend
money for this purpose. This law is based not upon the principle of wai mpa,
which suspends Torah law for the sake of preserving human life, but rather upon
the command of v 07 % Tmyn &Y, which requires helping people in danger
when one is in a position to do so.!!

10. The basic thrust of the theory developed here is based upon Rav Shmuel Rozovsky’s
analysis in Zichron Shmuel, 83.
11. This approach is taken by the Raavad (cited in Shita Mekubetzes, Bava Kama 117b). He
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On this basis, we can explain the intuitive distinction between financial and
physical harm. While the Gemara explicitly requires spending money when
necessary to rescue somebody from danger, it is questionable whether one must
endure physical harm for the sake of rescuing his fellow. As briefly noted earlier,
this issue is subject to debate. The consensus, however, appears to follow the
view of the Radbaz, who wrote a responsum (3:627) expressing the view that
halacha does not require subjecting oneself to physical harm to save another
persons life. He writes that although one may not violate Shabbos to avoid physi-
cal danger that is not life threatening, one is not required to knowingly place
himself in such danger for the sake of saving somebody from death. The Radbaz
gives several reasons for his ruling, primarily the fact that causing oneself physi-
cal harm can, in many instances, expose him to some degree of life-threatening
risk. Additionally, he writes:

PRI .RI20M Y20A YR DNO0N P IPTNN PVAVNY PINT OV 17T 77ITT N7
DR N XYY 173 1937 IR 1T IR JINNY IR WY DR RNDY DTR IOV ANYT HY 1YY’
777an

It is written (Mishlei 3:17), “Its ways are ways of pleasantness” — and
the Torah’s laws must be agreeable to intellect and logic. How can we
imagine that a person should allow his eye to be blinded, or his arm or
leg to be severed, so that his fellow not be killed?

The Radbaz asserts that our intuitive sense of morality and logic precludes the
possibility of a requirement to cause oneself physical harm — even harm that
does not threaten his life — for the sake of saving another person. (He concedes,
however, that one may expose himself to such harm as a measure of exceptional
piety.)

Accordingly, it would seem, whereas halacha would allow theft for the sake
of saving one's life, it would be forbidden to cause another person bodily harm
even for a life-saving purpose. Since we are not required to sacrifice our physical
wellbeing for the sake of rescuing a fellow Jew, an endangered individual is not
entitled to rescue himself by physically injuring another person.

writes that one is allowed to save himself by seizing another person’s property because of
the other person’s obligation to rescue him, and for this reason, one may seize the prop-
erty only once the other person is aware of the life-threatening situation. The Raavad
argues that the obligation to rescue a person in danger takes effect only when one learns
of the person’s situation, and thus one may save himself with another person’s property
only if that other person knows of his predicament and thus bears the obligation to
rescue him.
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How Much May One Steal?

This perspective, viewing the right to steal property to save one’s life as a product
of the owner’s obligation to rescue the other person, would, presumably, affect
the question of how much an endangered person is entitled to steal. Let us
imagine a case of a gravely ill patient who cannot afford to pay for the medical
procedure he needs to cure his fatal disease, and who happens to work in a
bank. Armed with a key to the vaults and the codes of all the various alarms,
he could easily steal the valuables of any of the bank’s clients without getting
caught. Would it be permissible for him to steal a customer’s assets, leaving that
customer broke and financially ruined?

In light of what we have seen, this would depend on a difficult question with
which many poskim have grappled: how much money is one obligated to spend
for the sake of saving a fellow Jew’s life? Is a person required to part with all his
assets and subject himself to poverty for the sake of rescuing a fellow Jew from
danger? Or is there some limit to the extent of our financial responsibility to
help those facing life-threatening situations?'?

The basic rule that applies regarding expenditures for mitzvos is that one
must spend up to one-fifth of his assets for the sake of fulfilling a mitzvas asei
(affirmative Biblical command), and to spend all the money he has to avoid
transgressing a mitzvas lo saaseh (Biblical prohibition). This rule is explicitly
codified by the Shulchan Aruch (O.C. 656:1), and noted as well by the Rama
(Y.D. 157:1). Accordingly, at first glance, one should be required to sacrifice all
his possessions for the sake of saving somebody in danger, in order to avoid
transgressing the prohibition of 77 07 Yy Tmyn 8Y.

Several poskim,'* however, dispute this conclusion, arguing that a mitzvas lo
saaseh which requires performing an action, as opposed to avoiding an action,
is treated as a mitzvas asei in this regard. Meaning, if the Torah formulates an
affirmative command as a prohibition, then this command is classified as a
mitzvas asei, and thus requires an expenditure of no more than one-fifth of
one’s assets. As the command of 7y7 07 %y Tmyn 8 is observed through action,
by intervening to rescue one’s fellow, it falls under the category of mitzvos asei
with respect to the issue of maximum expenditure. Hence, according to this
view, one does not need to spend more than one-fifth of his assets to rescue a
person in danger.

12. This question is addressed at length in the first volume of Headlines (pp. 24-28), in the
context of our discussion of the halachic considerations applicable to the rationing of
healthcare. We present here just a brief overview of the sources relevant to this question.

13. See Pischei Teshuva, Y.D. 157:4, 357:1.
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This question has not been conclusively resolved, as several different opin-
ions exist among the later poskim. The Chafetz Chayim, in Ahavas Chesed (vol.
2, 20:2), ruled that one must spend all his money for the sake of saving a life,
drawing proof from the famous rule of 77an »nY pnmp 970 — “your life takes
precedence over your fellow’s life” (Bava Metzia 62a). This rabbinic adage sug-
gests that one is not required to sacrifice his life to save another person, but
every other sacrifice — including sacrificing all his property — is required for
this purpose. This position was also taken by Rav Yisrael Salanter, in Even Yisrael
(Derush 4, p. 16). By contrast, it is told that Rav Yosef Shalom Elyashiv ruled
that the mitzva of saving people from danger does not require spending more
than one-fifth of one’s assets.!

Rav Shlomo Zalman Auerbach, in his Minchas Shlomo (vol. 2, 7:4), draws
an important distinction in this regard between different situations of mortal
danger. He suggests that when a person is the only one capable of rescuing some-
body, then he must spend everything he has to save the endangered individual.
For example, if kidnappers threaten to kill their hostage if a certain person does
not immediately hand over all his savings, he must comply, despite the financial
ruin he will endure. In most cases, however, such as when an ill patient cannot
afford a desperately-needed procedure, no single individual can be viewed as the
sole prospective savior. Under such circumstances, Rav Shlomo Zalman asserts,
the obligation falls upon the Jewish community collectively, and each person
must contribute in accordance with his financial situation and ability to assist.

Accordingly, it would seem that when only one particular person is capable
of rescuing somebody in danger, one may steal all of that person’ assets if this
is necessary to help the endangered individual. If, however, somebody simply
needs a sum of money to rescue his life, he would not be entitled to steal at all,
since no single individual bears the obligation to save him.

Conclusion

Let us now turn our attention to several specific examples of life-threatening
situations, and try to determine which crimes would be allowed under these
different circumstances in light of what we have seen:

« A patient facing immediate danger who urgently requires food or medica-
tion may steal what he needs, provided that he does not thereby endanger
somebody else. For example, an asthma patient suffering an attack and has
no money with him would be permitted, if he has no alternative, to steal

14. Avnei Zikaron, p. 286.



WHY IS IT FORBIDDEN TO STEAL A KIDNEY? 251

an inhaler from a nearby store, as the store’s owner is in a unique position
to rescue the patient’s life and therefore bears the obligation to do so. The
patient would not be allowed to steal another patient’s inhaler, unless he
can immediately return it, as this would pose a risk to that other patient
who might need the inhaler at any moment.

o A patient in need of a large sum of money for a life-saving medical pro-
cedure may not steal money to pay for the procedure. Since no individual
person bears the obligation to single-handedly rescue the patient, the
patient is not entitled to take money from any given person.

« One may not inflict physical harm to rescue his own life, as the generally
accepted view is that one is not required to endure bodily harm to save
another person. As such, it would be forbidden to secretly remove an
organ from somebody’s body, no matter how urgently a patient requires
a transplant, and even if it can be ascertained that the other personss life
will not be endangered by the loss of that organ.

« Stealing organs from an organ bank is forbidden because one thereby
endangers the lives of other patients in need of transplants, given the
limited supply of harvested organs. When there is a limited supply of
blood for transfusions, it would likewise be forbidden to steal blood from
a blood bank.

 Rav Yitzchak Zilberstein (Shiurei Torah Le-Rof’im, 2:129) addressed the
question of whether a surgeon may secretly take blood while performing
surgery on a patient whose blood type matched that of a different patient
in desperate need of a life-saving transfusion. The case involved a patient
who was undergoing surgery and had refused to give blood to save a
fellow patient despite the doctor’s assurances that donating blood posed
no health risk whatsoever. Rav Zilberstein ruled that the surgeon may
secretly take the patient’s blood, as long as the patient had been informed
that a different patient needed his blood to survive.!® It appears that taking
a person’s blood — assuming, of course, that this poses no risk at all of any
sort of physical harm — is akin to stealing money, as opposed to causing
physical injury, since the body’s blood supply replenishes itself and thus
the loss of blood has no effect at all on the person’s body. As such, it is
permissible to “steal” blood from a patient during surgery. However, one
would not be allowed to forcefully inject a needle into a person’s body to
take blood for a life-saving purpose, as he thereby creates a wound in the
body which the person would otherwise not have to suffer.

« Falsely promising large sums of money to a needy person in exchange

15. This condition is based on the view of the Ra’avad referenced above, note 12.
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for his organ, even when it is desperately needed to save a dying patient,
would certainly be forbidden. Since the pauper agreed to donate his organ
only for the stipulated sum, taking the organ without the intention of
paying constitutes theft, and stealing a part of a person’s body to save a
life is not permitted, because, as we have seen, one bears no obligation to
compromise his physical wellbeing to save a life.

If armed traffickers force a physician to remove an organ from a coerced
donor, he must surrender his life to avoid performing the procedure, as
one is not allowed to inflict bodily harm on another person in order to
save his life.
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